§600.605

Subpart G—Preemption of State
Authority Under Section 306(b)

§600.605

It is the policy of the Secretary that
preemption proceedings will be con-
ducted expeditiously. The administra-
tive law judge and counsel or other rep-
resentative for each party are encour-
aged to make every effort at each stage
of the proceedings to avoid delay.

General policy.

§600.610 Factual findings for Federal
preemption.

(a) The two factual findings for Fed-
eral preemption of state management
authority over a fishery are:

(1) The fishing in a fishery that is
covered by an FMP implemented under
the Magnuson-Stevens Act is engaged
in predominately within the EEZ and
beyond such zone.

(2) A state has taken any action, or
omitted to take any action, the results
of which will substantially and ad-
versely affect the carrying out of such
FMP.

(b) Whether fishing is engaged in
“predominately’ within or beyond the
EEZ will be determined after consider-
ation of relevant factors, including but
not limited to, the catch (based on
numbers, value, or weight of fish
caught, or other relevant factors) or
fishing effort during the appropriate
period, and in light of historical pat-
terns of the distribution of catch or
fishing effort for such stock or stocks
of fish.

(c) Whether relevant effects are sub-
stantial will be determined after con-
sideration of the magnitude of such ac-
tual or potential effects. Relevant to
this determination are various factors,
including but not limited to, the pro-
portion of the fishery (stock or stocks
of fish and fishing for such stocks) that
is subject to the effects of a particular
state’s action or omission, the charac-
teristics and status (including migra-
tory patterns and biological condition)
of the stock or stocks of fish in the
fishery, and the similarity or dissimi-
larity between the goals, objectives, or
policies of the state’s action or omis-
sion and the management goals or ob-
jectives specified in the FMP for the
fishery or between the state and Fed-
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eral conservation and management
measures of the fishery.

[61 FR 32540, June 24, 1996, as amended at 63
FR 7075, Feb. 12, 1998]

§600.615 Commencement of

ceedings.

(a) Notice of proposed preemption. (1) If
a proceeding under this part is deemed
necessary, the Administrator must
issue a notice of proposed preemption
to the Attorney General of the State or
States concerned. The notice will con-
tain:

(i) A recital of the legal authority
and jurisdiction for instituting the pro-
ceeding.

(ii) A concise statement of the
§600.610 factual findings for Federal
preemption upon which the notice is
based.

(iii) The time, place, and date of the
hearing.

(2) The notice of proposed preemption
will also be published in the FEDERAL
REGISTER. This notification may be
combined with any notice of proposed
rulemaking published under paragraph
(d)(1) of this section.

(b) Response. The state will have the
opportunity to respond in writing to
the notice of proposed preemption.

(c) Amendment. The Administrator
may, at any time prior to the Sec-
retary’s decision, withdraw the notice
of proposed preemption. Upon motion
of either party before the record is
closed, the administrative law judge
may amend the notice of proposed pre-
emption.

(d) Proposed regulations—(1) In gen-
eral. If additional regulations are re-
quired to govern fishing within the
boundaries of a state, the Adminis-
trator may publish proposed regula-
tions in the FEDERAL REGISTER concur-
rently with issuing the notification in-
dicated in paragraph (a) of this section.

(2) Emergency actions. Nothing in this
section will prevent the Secretary from
taking emergency action under section
305(c) of the Magnuson-Stevens Act.

[61 FR 32540, June 24, 1996, as amended at 63
FR 7075, Feb. 12, 1998]

pro-

§600.620 Rules pertaining to the hear-
ing.

(a) The civil procedure rules of the

NOAA currently set forth in 15 CFR



